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IN THE UNITED STATES DISTRICT CO-URT-//^ \
FOR THE NORTHERN DISTRICT OF ALABAMA ’u/g \

SOUTHERN DIVISION ^JP^^A, /^/�5
v^ ^>^ <54

RONALD PATRICK SWINEY, ) xj ^^^ff
Petitioner, ) ^ I

V. ) CIVIL’]ACTION NO. 96-P-2823-S }’
) U v:

CHARLES E. JONES, Warden; ) ��i �w-’-w -�...---�-�^
ATTORNEY GENERAL FOR THE ) b- ’ �f
STATE OF ALABAMA, ) F-^ � i-9 �’-^

)
Respondents. ) rcn 1 9 1007

ORDER

The respondents in the above-styled cause have filed a

response supported by exhibits seeking dismjissal of the petition fdc
U M

habeas corpus in this action. The Court wi^ll deem the response as a

motion for summary judgment pursuant to Rule 56 of the Federal Rules

of Civil Procedure. See Rule 11 of the Rules Governing Section 2254

Cases and Hill v. Linahan. 697 F.2d 1032 (llth Cir. 1983).

The purpose of this Order is to notify the petitioner that

the response will be treated by the Court as a motion for summary

judgment, and to further inform the petitioner of his right to file

affidavits or other materials in opposition to the motion, and of

the consequences of default.

When a motion for summary judgment is supported by

affidavits and/or other documents, the party opposing the motion may

not depend upon the mere allegations in his pleadings to counter it.

The party opposing the motion must respond with counteraffidavits

and/or documents to set forth specific facts showing that there is a

genuine issue of material fact to be litigated at the trial. If the

party opposing the motion does not comply with Rule 56, the Court



may declare that the facts in the affidavits and/or documents

supporting the motion are established as true and that there is no

genuine issue of material fact in dispute. In that event, if the

applicable law allows/ the party or parties who filed the motion

will be entitled to have the motion granted and judgment entered in

their favor. The granting of summary judgment is a final

adjudication with prejudice on the merits. (For an explanation of

Rule 56, see attachment).

Petitioner shall have twenty (20) days from the date of

this Order to respond to the motion for summary judgment.

Thereafter, the motion will be taken under advisement by the Court

and an order entered thereon without further notice.

The Clerk is DIRECTED to serve a copy of this Order upon

petitioner and counsel for respondents.

/ /D/\ � Vl
DONE this the f (^ uay of February, 1997.



RULE 56, FEDERAL RULES OF CIVIL PROCEDURE
Notice mill ILxplnnnUou

GENlUlAL DESCMi’nON. Tlic summary judg-
ment procedure eslablislicd in Rule 56 provides a
incans to dispose or some or all claims In a case
wihail a trial if (lie material fads on wliicli the
claims nrc based arc without genuini; dispute, so
that only imcslions of law lire involved, (.iiiinllug of
summary judgincnl menus |li;i| llie merits (if the
claim are decided willioul a tiial or oilier eviden-
tiary hearing. In contrast, denial or summary
judgmeiil is not a decision on the merils, bill merely
means ("at (lie claim involves faclnnl issues (tiat
cannot be decided widioul an evidentiary hearing.
A million for summary judgment llnil is denied may,
liowevcr, be tcncwcd nl n liilcr lime ir justified by
(lie facts uf tlic case.

llow Rl’jQl.n’sn’n. A molioii for summary
judgmcii! niay be tiled by a defendant at any time
luid may be filed by n plainliff aflcr (lie defendant
lias moved for stiinin;iiy judgment or iifler tlic suit
lias been pending for more (hati 20 days. The
molion niust be served on adverse parties at least 10
days bcfoic (lie time it may be taken under submis-
sion by (lie court for n decision. In addition, (In;
couil may order that iinollier pleading or motion be
treated as a motion for summary judgment and be
taken under submission for a decision after a min»-
niinu of 10 days.

HOW SurroKlluy In showing what facts are
not in genuine dispute, (lie. moving party mny rely
upon (lie pleadings, depositions, iinswers lo inter-
rogaloiics, and admissions on file in llic Clerk’s
office, together willi any affidavits filed with its
motion. Any briefer oilier written argument slio«M
be submillcd lo (he Judge or Magistrate (not filed
in the Clerk’s office).

How Orrosno. Ordinarily, llic party against
whom summary judgment is sought may not rely
merely upon ullcg.ilions lind denials contained in its
own pleadings to show lliat fads nie in dispute.
Rather, such party must sliuw (he specific fads
asscrlcd to be in genuine dispute on (he basis of the
pleadings of the moving parly, depositions, answers
to intcrrogalories, and admissions on file, logelher
wilb any affidavits it may file in (he Clerk’s office
prior to the dale (he motion is to be taken under
suliiinssion (or sncli oilier dale as (he court may
specify). Failure to icspond timely to a motion for
summary judgment may be laken as agreement (liat
the facts asserted by Ilie movant arc (rue. Any brief
or oilier written argument should be tiled with the
Judge or Magistrate (not filed in llic Cictk’s office).

AmoAVn’s. Affidavits supporting or opposing
a motion for summary judgment must be served on
ndvcrse parties mill filed in llic Clerk’s office (nol
nllaclicd (o blicfs) pi lor to llic dnic tlic motion is lo
be takcti under submission. Affidavits must eitlier

be notarized or be subscribed as (rue under penally
of perjury. Affidavits w9t be considered only with
icspecl to facts as to which (lie person making the
afUdavil is shown to have personal knowledge and
is otiictwisi; competent ns o witness, and wlilcli
would bu ndinlssibic hi evidence at a Irinl. Sworn or
certified copies of all papers referred to in any
affidavit shall be nHochcd lo llic affidavit. The
court may pcrinii affidavits to be supplemented or
opposed by depositions, answers lo inlcrrogalories,
or further affidavits.

SUBMISSION 01’ MtynoN. A tnolion for sum-
mary judgment will be "licard’-tbal Is, subniilted to
(lie comt for n decision’-al n dale set by the court
not less lluin 10 days nfter llic motion is filed
(exclusive uf any Inlcmicdiatc Saturdays, Sundays,
and federally-recognized holidays). For cases
scheduled on a molion docket, tills dale of hearing
and submission is the dale sliown for the motion
dockcl; for oilier cases, the courl will by letter or
order specify the dale as of which (he motion will
be laken under submission. AH materials support-
ing or opposing tlic motion must be filed and served
prior lo Ilic date of submission unless some other
date is specified by the court. In ruling on llic
molion, llic coin I determines whether the materials
submitted would, If presented at a jury trial, raise an
issue not subject to a directed verdict under
F.R.Clv.P. 50.

ADnmoNAl. TIMIL Any le(nics) for nddittomil
time to oppose n motion, fur summary Judgment
should be presented by affidavit showing (he reasons
wliy such extension of liine Is needed.

C’ONSl’OUI’NCl’S OP SUMMARY JUDGMIINI-. If
summary judgment is granted, tbc merits of that
claim are decided without a trial or other evidentiary
hearing; (his decision becomes final and subject to
Dppcnl if il resolves nil claims In the case or is
entered as final under F.Il.ClV.P. 5’t(b). Denial of
summary Judgment Is not a decision on the merits
of a claim, but merely means that an evidentiary
hearing will be needed to decide some factual issues
involved in the claim. In denying summary judg-
meni, however, the court may direct dial certain
factual maltcrs-allliough not dispositive of the
entire claim-arc not in genuine dispute and shall be
laken as established williout furliier evidence at llic
trial.

SANCTIONS. A parly presenting an affidavit
under Rule 56 in bad faifli or solely for purpose of
delay may be ordered (o pay the adverse parly
reasonable expenses (including attorneys’ fees)
caused thereby and may be adjudged guilty of
contempt. In addition, the requirements and sane-
lions apccilicd in P.ll.ClV.P. It apply (o motions
and briefs filed In connection wilh Rule 56 motions.

United States Disdicf Cow’1, Noilhem District of Alabama



PLEASE DISREGARD US NOTICE IF YOU HAVE ALR- J3Y SUBMITTED

YOUR FAX NUMBER

YOU COULD HAVE RECEIVED THIS NOTICE YESTERDAY BY FAX.

Just complete and return the authorization below and you
will receive notice of orders and judgments within hours
of their entry. It’s FREE and it’s FAST!

Ronald Patrick Swiney
HS
Holman Correctional Facility
Holman 3700
Atmore, AL 36503

2:96-cv-02823 #8
3 page(s).
02/19/97

AUTHORIZATION TO SEND ORDERS AND
JUDGMENTS BY FACSIMILE TRANSMISSION

The Clerk of Court for the Northern District of Alabama is authorized to
transmit notice of entry of judgment or orders under Fed.R.Civ.P. 77
and Fed.R.Crim.P. 49 by facsimile transmission of judgments, orders or
notices in any case in which this capability exists, and the undersigned
appears as attorney in charge. I understand that this electronic notice
will be in lieu of notice by mail. The following telephone number is
dedicated for facsimile transmission.

FAX Phone No:

Signature: _____________________ Address:

Attorney Name: ___________________
Firm Name : ______________________ Phone No:

Mail to: Clerk, Northern District of Alabama
1729 Fifth Ave. N. Room 140
Birmingham, AL 35203




