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Do IN THE UNITED STATES DISFRICT COURT FOR THE
o NORTHERN DISTRICT OF ATABAMA
SOUTHERN DIVISION

RONALD PATRIOK SWINEY»
Petitioner,

ve, CIVIL ACTTION O, 96-p=2823-g

CHARLES E. JONES, et aly,
Respondents,

comes now the petitioner in the above-styled cause and respectfully files
with this ponorable court his reply to the Respondents' answer to his petiti-
on Fer yrit of Habeas Corpus ;

the petitionexr recognizes that the duty of the writer for the Respondents
is %o defend & oouviction onee the conviction has been effirmed by the ocourts
of appeals. However, the petiticner believes that it is unfair and sgainet our
Jurisprudence to defend a ecenvietion for a capital murder vwhere the record af~
firmatively shows that his c¢onviction is the direet result of/ mt:flesal
representation, yor examples WO Motion for piseovexry was filed. yo motien for
the guppression of statements made and evidence to be wsed at trial, was ever
filed, How can a man receive a fair trial under the above and other circumsiances?

Petiticner further believes that an objective reader ( after reviewing the
evidence used to convict him ) would have no other sltsrnative but to sonolude
that petitioner's trial counsel was petently unprepaved to represent his client,

To establieh that trial counsel was ineffective, a defendant must show that
it fell below an objective standard of reasonableness, and there is a reascnable
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probability that, but for the ééﬁm, the result of the trial would have
been different, ptking v. attorney genesxel of gtate of alabama, 932 F. 24 1}~
30{ 11th cir, 1991 Y. | '

In the case of grsce v. state, 683 so. 22 17( A12,07.Appe 1996), the court
of appeals reversed the convietion and ome of the grounds or, the first ground

is and was thet trial oounsel's failure to file wribten motion for discovery
constituted ineffective assistance of counsel. |

16 their enswer the Respomdents olaim that claims one, two, and three ave
baxrred or procedural defaulted, yet, the Respondents admit the’ Petitiorver rais-
ed the claims in his Rule 32 petition. ( Recpondents' enswer p. T ). Apparently,
the writesr for the Respondents 1s asking the court to no;d the petitioner to the
same stendaxd as the ome applicable to professionsl lawyers, Therefore, the oon—
clusion this oourt should reach is, that all claims presented in Petiticner's
federal habeas petition have been exhausted and they are ripe for federsl habeas
corpus review, See, Rose v. Iundy, LSS v.s, 502, 518-20( 1982 ).

petitioner reegecfmlly submits to the court thet not only he demostrated
the deficient performance of his trial counsel, at the hearing on this hebsas pe~
$ition petitioner will provide through witnesses and exhibite the necessary evie
dence ( if the court deemed necessary ) to further effirmatively yrove prejudics,

The Respondents claim in thelir answer that retitionerts claim that counsel
was ineffective in failing to file a diseovery meotion is inherently speculative
vwith respect to the prejudice prong.... In fact, while trtal gouneel's failure
to file a discovery motion rested on his alleged friendship with the distriot at-
torney, the recoxd on appeal clearly and econclusively establish that: (1) No such
friendship ever existed, and (2) district attorney 4id not trust trial cownsel(s)
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nox that the district attorney ( based on friendship ) will fafl +o duo his
hemework in oxdexr to prepare e case,

gad trial comsel filed discovery motion any and all statements made by
people during the police investigation of the came the.tﬁmh e exploited by the
ymoaemtion in preparing its case ( and destroyed after trial counsel failed
or neglected to file discovery metion ), could have been discovered and the ,
l'.titionei berefit from’the trial cotnsel’s work product and fruits of diligent
and skillful legal worke

petitioner believes that his trial coumsel's reliance on the nopen filer in
a eapital murder ocase alene, establish the necessary prejudice. 1t is undisputed
that the:m_v are oirocumstences where the preosecution possesses, either actually or
congbtmotively, prady information that foxr some reason is not in the file, such
as material in a police officex's file ( but not in the prosecutor’s file ) or
neterial learned orelly and not memorialized in writing, o ome in this cese or
in any other case can reasonably argue that under those circumstances, assuming
the evidence was exculpatery, the proseeution’s prady obligations would be satis-
fied VY fust opening the.file to his untrusted alleged friend( trisl counsel ).
fhe prosecution's affirmative obligation under Brady may often go beyond divulg-
ing what 1s in the file. & & = o il lue ac.mr o L L gew

In their answer the nespon&ents claim that Petiticner's olaim that counsel
wag ineffectve for his failure to obaeét Yo testimony that Petitioner killed a
bird several years before the muders is without merit, In fact, under the rules
of evidenes, MoElroy's slabams pules of gEvidence, Rule 69.01(1)( Lth ed. 1991 ),
one of the provisions that make avidence of collateral conduot inadmissible 1s
vhere is used to show - the defendant's inclination or propensity to comit
the erime fer which he is being itried, Im this cese the petitioner is being tried
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for the murders of his wife and her ex husband, the piecture presented to the
jury ehowed thet Ronald pete was first shot in the back of the neck from oute
side petitioner's wife's trailer and a wiiness was freely and without object-
ion from trial counsel,allowed to testify that she witnessed petitioner kille
ing birds or that vetitioner shot a erow that waa about thirty feet away, Tt
is petitioner's contention that this witness's testimony was used for the sole
purpose to show the jury ( or to poison the jury's mind ) thet petitioner was
a killexr and/er petitioner's inclination or propensity to commit the type of
crime for which he is being tried, yot, up to this date, the gtate and/or any-
body has placed petitioner in possession of the weepon allegedly used to murder
these victims nor it has been proved beyond a reasonable of doubt that petition-
er was the perpetrator of these murders, Only through his trial commsells in-
effeotiveness, was petitioner convicted,

the Respondents claim in their answer that pPetitioner fatled to demostrate
either deficient performance or resulting prejudice regarding counselts Pailurve
to file motion for disclosure of aggravating and mitigating ciroumstances, In
foct, comsel's feilure to discover aggraveting and mitigating oivcumstances in
order t6 formulate argument and to present evidence during the sentencing stage,
establish that coumsel was patently unprepared for that stage of the proceedings
against petitioner, while, it iz true thet the S‘kafe- deoided not to seek the
death penalty, the petitioner was sentencad to ple anyway. The result of death
by Electrocution is, no different from sitting in the penitentiary umtil you
Dle, peath is death, regardless. In fuct, sitting in the penitentiary wntil you
dle is more inhumen, cruel and torturous, Thus, the failure to adequately prepare
for the sentencing phase, can not be deemed harmless.




vhe Respondents claim in their moticn or anewer that there is no merit
to the claim of denial of mistriel motion, In fact, it is wnrealistic to
believe that a.fter poisoning the jury's mind with the testimony of the viec-
tim's mothexr that hexr daughter was murdered or that "pwo weeks before he
( meaning Petitioner ) murdered hexn, the juige's instxuction to the Juxy
that he want them to totally strike that from your consideration, will cure
the poison already injected, petitioner maintains that to believe that the
said instruction to the jury ( twelve unschooled and untrained persons in
the law ) cured the mistrial evror in his case is, like believing that an
cmglet can be wnsorambled before placing it in the frying pan, This haymful
exrror not only oocurred during direet examination of the victim's mother, it
vas also committed during the oross-examination.

In their answex the Respondents claim that there was sufficient evidence
to support the capital murder conviotion. In fast, there is ne evidence to
eonvict, There is net even a single witness that can testify under ocath, that
Petitioner is the perpetvator of these murders, and/or that if he was the per—
petrator of the oxime, that it was done intenticnally. while it is true that
the state showed that petitioner snd his wife had had a rocky marriage, there is
not even an sointilla of evidence of domestio violence, In this case the jury
wae allowed to believe that Petitionex's trial was the fair trial guaventeed
by the ynited States gonstitution, laws or treaties, when the undisclosed +truth
is that the wvidenoe to oconvict was insufficient and inadmissible to be used,
had petitioner's counsel acted with the skill commonly possessed by ordinary
lawyers regarding the reasomable and adequate representation of its client,
when 1t oomes to investigation and preparvation of a defense. Petitioner's lawe
yer did no more that what a penitentiazy writ writer would have done.
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