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Rornld Paricft Swiney, hcreafu rdenad to as ttn pctitionetr, filed thispo sa petition

for writ of habers @rpu$ purnrant to 28 U.S.C. g 2254.

&r June 12, 1989 petitionu was convicted in the Ciroit Court.of Shelby County,

Alabama of capitat murder and was ssntenced to life imprisonment without parule.

On direct appeal petitioner raised the following issues:

L Did th€ uial court em to rwersal by Aifing to include the [petitioner'sJ waiver
ofajury trial for the detcrmination of his prnishment in the rninute entry for
the instant case?

I|. Did the trial court er to revcrsal in denying the [pctitioner'sJ rnotion for
judgment of acquittal at the close sf the state's evidencc against the
tpetitionerJ?

m. Did the trial court er to rcversal in denying the [petitioner'sJ motion for
mistrial after the mother of the deceased, Betty Swiney, te$ified that the
[petitionerJ murdered lrer daughter?

(Respondents' Exhibit B).
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Paitioner was r€prssented on appeal by the s&me Lttorrrsy wtro represented him at trial. On August

3, 1990 the Alabarna Court of Critninal Appeals affirmed petitioner's conviction in a memorandurn

opinion stating:

Thejudgment of the circuit court is afrrrnd bccause
appellant's issue corcerning lack of mention of his
waivef, ofjry sentense ig without mcrir ISs issue
cornrning s&iarcy is also without merit. I{s iszue
conffinirg hb rrption for mistrial is also without
merit. No procedural bars appily.

(Respondents' E &itdt D).

fite Alabama Suprerne Court denied the petition for writ of certiorari on December

14, 1990.

On Novernber 25,1991 petitioner filed a Rulc 32 petition in state coufi raising the

following claims:

A A starenrerttha rms ilhgdy obtaind following the p*itiorrcr'! ifl€nt ancst
unas latcr a4$ittd ico wfietroe at his trid id violetion of p*itiurcr's rights
as euaffi$aid byArticlc'L $5, 6 ofthe AtSana Consthrion (1901) ard ths
Fourt[ FifrL SixtlL and Founesrth Amcndrncmts to the Unitsd States
Constitution.

Thcuid court's frilure ts allow defens counsEl to voir dire rgtLtmernbss
lndividually as tii' thcir cipiirioi'rs ?€dhg'&ien' pu*lmni' ilcprtrd thE--
gitionrof&p proecs atd afr3r triat as guararsed by ths Consinrtions of
fu Starc of Ahbmaand the Brited $tatss.

Tlre pet'rtioru qnsdcnid ttn etrective assistanoe dormsd in violuion ofthe
Sixtlt Eigh& md Founeenth Amsrdmenm to tlie Unlted S.t$ed Con$inrtisri
and thp ..Constitqtiim .arrd taws of the $tatE itrAt$tffi :==::X.ffi - :

Critically danragftrg ard prcjudicial harsay cvidence qru admitted &ring tlrc
petitionr's tial in violation of the petitioncr's right to due proess urd a &ir
rial as paratd by tutidol, $6 oftheAlabamaComiurtion (190U and the
fifft Sixth Eighth and Fourteerrth arncndmefil d the Unrtd States
Constitution.
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E. Critically darnaging widencE regarding a hearsay act alleged to haw bcen
committcd by the pctitioner was admitted during thc petitionefs sial in
violation ofthe petitioner's rights to due proce$r and a fair fiial as guErantwd
by tuticle I, $6 of the Alabama Constitution (1901) and the Fifilr Sirtt\
Eighth and Fourtemth Amendrnents to the United States Constitutbn

F. Tlre prowuting attorneys engaged in nummus acts of misconduct that
resulted in a denial of the petitioner's righu under ttre laws a$d ttc
Constitution of the State of Alabarna rs well as the Fifth Sixtl1 Eighttr, anA
Fourteentlr Amsdmene to the unitd states corstitution

G. The frial coun inconeqtty and improperly instructed tlp jury that'reckless
murd€d' was a lcsss induded offense contain€d in the indictmmt agtinst the
petitioner in viol*ion of state and federal guarants.

(Respondents' Exhibit E, pp.2249).

On January ?8, 1993 the Rule 32 court, after condusting an evidentiary tnaring!

denied the Rule 32 petition findirg'ttrat the issus raised by petitioner, other thm his attack on his

counsel could have and should lravc been raised on appeal." (Respordents' Exhibit q p.63). Tlrc

court further made specific findngs offact and concluded that petitioner was not deni€d cffective

assistance ofcounsel. (Respondents' Exhibit E, pp.63-71).

Petitioner appealed from the denial of his Rule 32 petition raising nro daims:

t Whether the petitioner's uial attorneys' failure to objwt to the trial mrrt's
clearly erroneous jury instnrction on both intentional ard reckles murder
where the petitioner had only been drargd with capital murder of two or
more pe{sns by one act or pursuant to one schenrc or c,tnrrte of conduct fell
belorry an objeuive stardard ofrasonablenw constituting effective assi$urce
of counsel which prejudicd the petitioner.

U. Whetlrs the totality ofthe ptitioner's trial attomey's errors during the course
of the capital murder trial amounted to represenution which fell below an

th jndgc in tbe Rule 32 proeeding was not rhe rrial judge.
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objective standard of reasonableness consituting ineffFtivc assistancc of
counsl which prejudiced the petitioncr.

(Rcspondent$' Exhibit F).

On July 8, 1994 fre Alairama Court of Criminal App@ls affirmed ths denisl ofthe

Rule 32 petition by memotudum. (Rcspondents' Exhibit I{),

In thc federal habeas corpus petition before this court petitioner raises the following

claims:

(l) Triat counsel was ineffective for his failure to file a mstion for discovery in
reliance on his gartlenrur's agrcernent to "OPEN RLE- with the district
attorn€y.

A, Triat counsel was ineffective in allowing prqiudicial and irrclwant te$imony
about petitioner shooting a bird with a BB or pella gun while ln wzs
living/manid to the victttq his wife.

(3) Trial oorrud allowed tlc victim's rnother to t$tiry three tims that pitiorcr
murdered her daughter.

(4) Trial counsel was ineffcctive for his failurc to object to the Prosscutof's
prejudicial and improper remarks during closing algument.

(5) Tdal corrnsd nas ineffective for his frrllure lo pr€pare for the sentancing phasc
where th€ state did not pmduce the aggrarnating and/or mitigating
circumstancos.

(6) The trial court denied petitioner a fundamentdty fair trial when it denied the
motion for mistrial basd on the lact that the victirn's nrothef, te*ifid that
petitioner murdered hr daughter.

(71 The trid court denied petitioner a firndamentally fair uial when it insmraed
the jury on reckless murder and intentional murder wtren petitioncr wan on
trial for capital murder.

(8) The trial court d€rfd petitioner a fundamentally fair trial when it did not grant
the motion for acquittal at the end of the state case when there waE no
evidence that p*itioner was the assailant.
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(9) Pctitioner was denid his right to a ftir trial basd on the pros€cutor's
improper and prejudicial remarla during clodng argurncnts.

The Court eilered an Order to Show Cause requfoing responderns to appear ard show

ca$e wtlytlrc rdidrequc*ed by petitioner should not be grantcd. In response tlrseto resporrdcnts

filed an Answer and enrtribits, The Court entered an Order 
T*U 

petitioner that respondent$'

fuisriler would bc considered as a motion for summary judgmcnr The Order further allowcd

pcitioner u opportuni,ty to fite affdivits or other mstsial in opposition to the nption ard advising

him of the coosqucnsss ofdefaft.

(1) Trial munsd was ineffective for his fbilure to fite a motion for dimvery in
rdigncq on,his gqrtlernaq's agrepment tp SJF|$ FILH with the district attornflt.

This daim $ns raisd both in the Rule 32 petition and on appeal from the denid ofthe

Rulc 32 paition. The Rule 32 ourt found *it b uncontrovertd that no motions need€d to be fild

as the Dgdct Attonrey le defcnse cound €rendrt- his file and all physicsl evide,ne.' (Resporderrts'

Exlribit 4 p.65), IIp Rule 32 court conduded thst trial counsel rras not ineffecrive. (Reqpordent$'

Elrtritft E p.?t). The Ahbarna Court of Criminal Appeals held in pertinent Frt, 
"eppdlant fEiled to

point to any widence that counsel failed to discover. Thus, the appellant failed to carry his burderl

as set v, Washington " (Rcspondents' Exhibit H).

fhe United Sate Suprune Court has establishcd a nationel standard for judging the

dectiveness of criminal d€fense counsel. oThe benchmark forj,udgng any daim of ine,ffegtiveness
?

must bc rvtreths counsel's conduct so undermined the proper functioning ofthe adversarial process



th$ the nial canrct be relied upon as having producd a just r6ult." Sfficklqtd v. Washingtan, 466

U.S. 668 (1984). The Court eJaborated:

lFlirst, the defendent must show that counsefs /'
perfonnarce nras deficient. This requires sttowing that
counsd was not functioning as ths "counsel'

guaranteed the defendant by the Sixdr Amendment.
Second, the defendant must show tlut the ddcient
perfonnurce prejudiced the defensa This rquires
showing that counseltg errom wers so serious as to
deprive the defendants of a fair trial, a trial whose
result is rejiable

80 L.E(1.2daf,593.

In order to show ineffectiveness of counsel a habeas petitioner must show both that his attorney's

pfornrance fdl bdow ur obje*ltrc standsrd of rcasonableness and that but for the attornqy's failug

tlre rcsrrlt would probably have been different . Clndwick u Green,74O F.2d 89? (t lth Cir. I9&4).

Alsb, in making such an evaluation '[tJhe court should recognize that counsel is strongfy prerumed

to harrc rcnderod adequate assigtance and made atl significant decisions in the orerciso of rcasomblc

pofessional judgnent .' Stricllled, &try,t0 L.Ed. ?fi x69{. Furthtr, thse is a strong presumption

that trial counsel's conduct is the rsult oftrial stratery and nstratqic choices made after thorough

investigation of law and facts reletant to plausible options are virtually unchatlengeable.' Slrclair

v. Waimwight, Sl4 F.2d l516 (t lth Cir. 1984, citittg Stricktand v. Washington, srtryaat 690.

Petitioner has'not pointed to any evidence that counsel failed to discoveq thscfore,

petitioner has faild to satisfy the prejudice prong of StricWand.
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