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PETTqIO,NR' S OBJECTIONS

TO I'Y{AGISTRAIE JUDGE'S

rnlp-INGS&RECOW

Comes now the Petitioner, Rodald Pafrick Swiney, pro-se, and makes these

objections to the Ivtagisffifie JUDGE'S findings and recornmendatiorus as follows:

+ Petitioner submib the foregoing attached DeclarationlAffidavit in srryport of this

petition as dditional enddence that he has beeq and is being &nied laurfully

prmdural due procms of law in this couffiy by a Judicial system rrm.a-rmrck.

:+ Petitioner objec"ts to d€niat for lilotion for Appoinfinenl of Counsel to wtrich he is

entidd as a matter of State Law under drr proccs U.S.C.A.l4. Sfe Bulp 6. i

4trLCrip.P. (gopv infu,) -,se9 issue.t3.

+ Pstitioner objme to Magislrate's failure b addrress Petitioner's Supplernent

Plcadings,
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Petitioner objects to l\dagisfiate's Act of Re,presenting the Shte as an dversary

ag8inst this u.$. citizen.

Petitioner objects to lilagistrate's use of Unconstitutional prwlusionary Sate

Rules to ptwlude a U.S. Citizen from challenging procedural mles of State as

beiry Uncon*itntionnl.

Page (1.)

The Magisuate erroneou$ly alleged that '?etitionef' raised c€rtain claims on direct

appml, see issue (,{) Sggmept

Tkis Petitioucr has not raised any claim in arry petition fild in any State Cowt.

Alabarya Courts fo$id s Petitioner from ttaving anything to say in his defense, and will not
I
t -

accept afiy pro-se petitions, +qe iqsq.e (4).

The remainder of the Magisfrate's findings are unsuprported by the records and are

nothing but self-serving statements of what he prefers to believe ratlrer than an impartial
I

examifiation of the fasts alleged"

This Petitioner has a rigbt to an imFrtial and fair rwiew by an honest law-abiding

judge Who is true to his oath to the U.S. Constitution.
I

Page (?.)

IMISSTNGI

Petitioner cannot make objmtions as to Fge (2) as r4uired by Fedenal Rules,

kause it is missins and the clcrk faile4 afrsr request, to sed a complcte coHF.

Paee (3.)

The trial Court's findinp thx claims could have been and should have been raised on

direst gppeal, at a Rule 32 proceding constitutes a stipulation by the Corrt that TriauAppeal

Counsel was ineffectirrc for failing to raise claims at trial and/or on appalr ca$ss establistred.:

M(ylrof{lJroc
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The Rule 32 Judge had no personal knowledge of my facm of trial, DIfTEREh{f
'd Note 1- thsrefore his decision is not enfitled to any presumption of coneclness

t

The Rule 32 Court, and perhap the Bar Assooiation has either misled Petitioner's

Rule 32 Counsel, or brainwashed him into believingthat if ajudge sp the claim is barred,

he is 4ot to guestion or challerrge *rat Cowt. And due to that Comsel's ineftctiveness in
I

defending Petitioner's ridlt to rwiew, Petitioner was prejrdiced by Cormsel's failure to raise

claim on appeal ofRule 32, sep,isFBe (3).

The alleged procedtual rule does not precluds any claims rn&alsoever and is an

Uncon$titutional rule wtrich the lrdagisffie has ignored in his firdingg sge isslre (3).

There is no srch f ing as a Counsel Clafun that eamot be challenged.

A claim agpinst Counsel is jtrst that, *Against Counsel," not qgainst fte State.

Neither the State nor ffiy Coffi has any pourcr to d€fend any Cormset.

The lvlasisfrate failed to addnes the issue of Unconstitutional Rule 32 prwhrsions,

and tttg issue of conspiracy, as well es the fact that the jury was also a victim of lawless ac"ts

by Stafe Prosecution and Judgp.

Counsol's failue to address all claims rais€d did not result in abarrdonment of claims

not argre{ Mesks vs. $ingleFrv 963F.2d316 (llth Cir l9E7) and Seg Hermande.U vs. S-tate
I

602 sE. 2det1 (Ala reez).
1
There elcists no r€Exon to appsal claims not yet decided on the merits by the trial

Court 
ryh 

as claims that are still outstanding and pe,lrding, snd amendment is perrnissible

rmder Fule 15(c) A.RCIV.P. $arrqfi ys. $ftrte 644 $o. 2d9Tl (AIa 19!)4).
I
I

MOT[(xYrJroc
I
I
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Paee (4.)

The hdagisffaf€ is correct this time: it was this '?etitioner'o thflt 'PP- raise the

claims in this present Federal l{abeas Corpus petition, and ti5" is the first time 'Uig"

Petitioper has had any oprtunity to have any input in his defense.
I
I

ISSTJE #1 Page 5

Trial C-ounsel uas ineffective for his failure to file a

Mo4on fqr Discovery ip_. {elianpe gn, .his geitteman'$

agreement to *OPHN 
FT,E 

' witlr the Difict Aftopey.

This issue was raised in thc Rule 32 and appal therefrom. The RulE 32 Court

erronepwly found no need to file a Motion for Discovery kause *COUNSEL" had access
I

to exadnine the D.A's file md physical widenre.

The problem arises ufrere it is the *COUNSEL" but not the Petitioner uilro is

prmitted to view the files and widence. Counsel was not the person arrested" nor was he

involved- Counset had no personal knowledge of any facts of the case, nor history of the

parties, Therefore, for *COUNSEL" to view the files and evidence, but not Pstitioner,

Oeprild the Petitioner of oppornmity to properly assist Counsel in pre,paring his defense.

Whereas, a Motion for Discovery would have required that ttle files, documents and physical

widenpe to h use{ would have been stipulatd in open Court, in the pesnce of the

Petitioner, thereby grving the Petitioner the opportunity to have input in assisting in

Naturally, the trial Court formd Counsel was not ineffesfi\rc; they are all members of

tlre ssme good-oldtoy club. Petitioner had no personat knowledge of the contents of most

documents rmtil aftsr appal, and had no knowledge of other documents until re{plgprr

filing this present Fed€llal Habeas Corprs ptition" as those docunrelrts were apporently

aaila[le to trial Counsel in the *Open File" but not to the Petitioner of the case. Petitioner
I
I

Morloffi^Doc
I
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cannot say whetlrsr the dwuments wsre acmrally in the rcpn File" that Counsel revierrye4

withoqt asking tlm Counsel personally. If said docurrents wetre not in that file, ttrerr the
I

State li,as n'ithholding evidence from thst *Open File" witr intent to obtsin a convistion in a

TRIAi BY A$IBUSH. Atabama has a history of obtaining convic,tions by untaufirl means

and thp maiuaining the illegal incarcerations by using tlreir mlasftl proeOwal rules to

avoid 4nd elude any rwiew of Constitutioral challenges.

This has nothing to do wittr fial strategr but rafrrer a failure to provide a meaningful

efut. Petitionerwas deprived ofthe SHOW & TEI"L DAY.

The Alabama Court enoneously held that Petitioner failed to carry his but&n as set

by Stripkl,gnd vs. lYa+hinston (Resp. Ex lil. This is not true, but tl-E truttr is that the Appml

Court $d know or should have knoum that the claims rais€d in the trial Court did point to
I

evidenite "COUNSEL' failed to discover ad that it unas the trial Corrt that would not pernrit
!

the Pefition€r to raise or argue those claims on the grnmd thet it wuld havs been raised in
I

aepeatl qgain, uing the Rule 32 as a devise to circumveirt the Constitutional Claims by
:

and frard.

As to Rule 32 appal findinp, Petition€r !QnD" point to widence thst Couns€l failed

to discover. This was raised iU and as part of, the other claims wtrich the trial Corrt ruled

were igsues that could not be raised in a Rule 32 because they could have been and should

luve been raised on direct appeal thereby prreventing the Petitiorr€f, from pointing to the
I

eniderrce thd Couurel failed to discover, and that is E)(AQTIY wttat Petitioner was claiming
- thet the issnes could have been and should lrave bffii rais€d at frial or on appal, ard that

Apeeal Counsel was ineffective beeuse of failing to do so.

As for ftunsel's &ilrrre to di*over widence, this is not to say thaf Counsel did not

view $e docunenb cortaining the evidence but it is to say that because Petitiontr was not

prmitted to view the documsnt$ in the "OPEN FILE,- then Counset could look at the' l
I

docrffenb all day and never rmlize the factual widence or tfre importance thereot

conEid therein, and therefore, Counsel failed to discowr the widence mntained in those
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docume,ntr becarne the documeir$ wcre in an *OPEN EILE," available to ttrg Cormsel, but

not thip Petitioner.
I

ISSUE #2Page7

Trial_9gumsel was fu€ffep{vS in atlo}vine prejudicial pnd

ineletaqt te.stimonl' n$orfr Eetitioner sl4qtinF a bifd with

a B,B, pr pellet gun srhile hS.Sps li$ng/marriqd to the

victim- his tryife.

This Petitioner fited this llabeas Corpus to the Federal Court bmause he was not

satisfiS with the decisions of the Stare Courts, and the tvlagisfrate here relies on the findings

of the Fhte Court and restates same.
I
i
The State Court held that:

Becawe Petition€r wa$ a polise offio€r, he was tkrefore

a traind nartsman ufte,n he shot a bird witr a B.B. gun

and the frst that he shot that bird was zuffisient to prwe

iffeffto kill pmple.

The State Court firrther b€tdtbat

The Court did not consider the shootiry of a bird as

prhaying him as a violent marr' but that it was evi&nce

of inteut to kilt people.

Apparcutly tbe appenls Cornt is alleging ftat (1) anyone who kills a bird with a B.B.

gu& qtr* to kill people, and (2) trat killing a person is }[CIf' a violent act.
I

This same Petitioner, a$ an officer of the law, rrade marry arrests o\fer the years

wttich re'sutted in $aving the lives of many people (ard in his 13 years as a police officer, he

never yhot anyore, even fisugh he carried a weapon with him at all tims wtrile on dr*y),

ifirrloryLIXE
I
I
i
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